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. BRIEF IN SUPPORT OF RESPONDENT'S
MOTION TO STRIKE AFFIDAVIT OF ERIC OSTERGREN
AND/OR TO SET ASIDE EX PARTEORDER TO SHOW CAUSE
Through their Motion, Petitioners perplexingly admit that Higgins Lake is presently in
compliance with the 1982 Court Order at issue in this case, yet ask this Court to find that the
County is in contempt of the 1982 Order, and to issue a contempt order to coerce the County to

actua//yviolate the 1982 Order. Indeed, Eric Ostergren, who has submitted the sole affidavit in
this matter, admits that, as of May 20, 2019, Higgins Lake had exceeded its court-ordered normal
level, and that the County then opened a dam to allow some water to flow from Higgins Lake to
the Cut River. (Affidavit, Ex. 1, ,is.) Thus, the County acted as would be expected under a court
order to provide for and maintain for that normal level. Data from the U.S. Geological Survey
(''USGS''), relied upon Petitioners for other purposes, confirms that Higgins Lake has reached its
summer level. (Chart, Ex. 3.) Petitioners also admit that the County has been in compliance with
winter levels. (Motion ,i9.) As the goal of the 1982 Order has been achieved, there is nothing to
coerce the County to do, which is the only question properly before the Court on this Motion.
While the County is entitled to prevail on the merits of this matter, the Court should not
even entertain the merits, and should instead set aside its Order to Show Cause. The Order is
based on a defective affidavit offered by Mr. Ostergren, who has a history of animosity toward
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the County Board, and solely offers personal opinions, hearsay, and lay testimony in lieu of
personal factual knowledge of County misconduct. Combined, the affidavit and Motion do not
provide sufficient factual assertions supporting Petitioners' standing, allegations, proposed
remedies, or damages. While Petitioners suggest that periodic decreases in summer lake levels
are intentional violations, Petitioners offer no facts to support this interpretation. A more
reasonable inference is that these periodic decreases are the result of Mother Nature, which Mr.
Ostergren admits constrains the Board's options. (Ostergren Statement, Ex. 15.) Either way, these
larger questions are not properly considered on the instant contempt Motion.
Enforcing the Show cause Order to require the County to answer to the Petitioners'
allegations in the context of a contempt proceeding would be inequitable to the County. Civil
contempt is only appropriate where there is a violation of a court order (which there is not), and
where a contemnor has a path for immediately purging themselves of contempt. Immediate
purging of contempt by a remedy suggested by Petitioners is not possible here given that
Plaintiffs' proposed remedies are unlawful or require third-party actions. Further, the remedies
Petitioners seek suggest that Petitioners are using the vehicle of contempt as a backdoor way
obtain a court order to deviate from the lake level without proper procedure. While this Court is
empowered to review its prior orders, authorize deviations, and even decrease the normal level
where enforcement of the existing level is no longer equitable, a show cause hearing on contempt
in a 38-year-old case is not the proper means for Petitioners to seek that relief.

As the defective affidavit of Eric Ostergren is the sole affidavit supporting Petitioners' ex
parte motion, this alone should result in the Court setting aside its Ex Parte Order to Show Cause.

Alternatively, the Order should be set aside since it would be inequitable to require the County to
answer Petitioners' grievances in a contempt hearing. Or, this Court should otherwise deny
Petitioners the relief they seek because they are not entitled to such relief.
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FACTUAL BACKGROUND
The Inland Lake Levels Statute and 1982 Court Order
Michigan's Natural Resources and Environmental Protection Act (Act 451 of 1994)
("NREPA'1, Part 307, Inland Lake Levels (MCL §324.30701 et. seq.) ("Lake Levels Statute," Ex.
4), sets procedures for establishing and maintaining a "normal level" of an inland lake. "Normal
level" is defined as:
The level or levels of the water of an inland lake that provide the most benefit to
the public; that best protect the public health, safety, and welfare; that best
preserve the natural resources of the state; and that best preserve and protect the
value of property around the lake. A normal level shall be measured and described
as an elevation based on national geodetic vertical datum. MCL 324.30701(h).

It is common for property owners a~d/or the county in which an inland lake is located to
have a court establish a normal level to protect property, prevent erosion, promote recreation,
protect habitats, and mitigate ice damage. A lake level can be established for the entire year, or
seasonally. The Court may exercise continuing jurisdiction to "provide for departure from the
normal level as necessary to accomplish the purposes of" the statute. MCL 324.30707(5).
Higgins Lake is among the lakes for which a "normal level" has been established. Orders
of the Roscommon County Circuit Court date back to 1926. The instant action relates to the Order
of an order entered on February 24, 1982 ("1982 Order", Ex. 5), which provides, in relevant part:
February 24, 1982: "IT IS HEREBY ORDERED AND ADJUDGED thatthe legal level
of Higgins Lake, Roscommon County, Michigan, heretofore established at 1154.11
feet above mean sea level, be continued; provided, however that said level be
lowered to a level not less than 1153.63 feet, commencing on or about November
1 of each year, and restored to its legal level, commencing on or about April 15,
or ice-out, whichever shall first occur, in each year." (In the Matter of the Water
Level of Houghton Lake, Higgins Lake, and Lake St. Helen File No. 81-3003-CF.)

Maintaining Higgins Lake's Level: The Control Structure and Low-Flow Channel
Adjustment of Higgins Lake's level is achieved through the operation of a Lake Level
Control Structure ("LLCS'1 - the Cut River Dam - positioned at the location where Higgins Lake
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meets and flows into the Cut River. One member of the County Board of Commissioners oversees
the dam for each the County's inland lakes. For Higgins Lake, that task has been assigned to
Commissioner Ken Melvin since his election in 2008.
In 2007, significant improvements were made to the LLCS, including "the addition of two
(2) 17-foot tilting weir gates and the creation of a 4.75-foot-wide low-flow channel in the center
of the control structure." (Spicer Report, Ex. 6, p. 4). This low-flow channel is not capable of
being closed .. It is important to note that the low-flow channel was mandated by the Michigan
DEQ in connection with the County's permit to upgrade the LLCS.

The Lake Levels Statute

authorizes the state to "require that a new dam that is proposed to be constructed be equipped
with an underspill device for the release of cold bottom waters for the protection of downstream
fish habitats." MCL 324.30719. The state issues permits for dams pursuant to Part 301 of Act 451
of 1994, "Inland Lakes and Streams," (Ex. 7.), which provides, in part,
In passing upon an application, the department shall consider the possible effects
of the proposed action upon the inland lake or stream and upon waters from which
or into which its waters flow and the uses of all such waters, including uses for
recreation, fish and wildlife, aesthetics, local government, agriculture, commerce,
and industry. MCL 324.30106.
A person who violates Part 301, or a permit issued under that part, is guilty of a
misdemeanor punishable"by a fine of up to $10,000 per day. MCL 324.30112(3)-(4).
Reviewing the County's proposed LLCS modifications in 2007, the DEQ required revisions
to the plans to provide for a low-flow channel as a condition for issuing a dam permit:
Move the function of the low flow outlet bay, now located towards the northeast
end of the dam, to the five-foot stoop log bay located most northeast. This would
allow some minimum flow to continue by design. The new low flow bay would
have to be modified to permanently prevent boards from being inserted into the
angle iron slots on either side. (1/12/07 Letter, Ex. 8.)
The County Board ultimately agreed to the DEQ's condition. (2/14/07 Letter, Ex. 9.) The
DEQ subsequently issued Permit Number 06-72-0056-P on March 12, 2007. (Permit, Ex. 10.)
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Public Debate and Studies of Lake Levels Since 2007
Debate over whether water levels are too high or too low has persisted since the 2007
dam modifications. In 2008, prior to Commissioner Melvin's election, the Higgins Lake Property
Owners' Association (HLPOA) threatened litigation against the County, arguing that Higgins Lake
was being maintained in excess of 1982 Order's maximum summer level, and was also too high
in the winter. (6/20/08 Letter, Ex. 11.) The HLPOA argued that the high water was responsible
for "significant shoreline destruction" being experienced by shoreline property owners. (Ex. 11.)
In 2009, the HLPOA likewise urged that "the current legal summer lake level be adhered to and
that at no time should this level be intentionally exceeded." (8/26/09 Letter, Ex. 12.)
The Michigan DNR echoed concerns about the water levels. In a 2010 letter to the County,
the DNR expressed concerns with manipulating Higgins Lake's levels as follows:
Artificial lake levels are one of the primary causes of shoreline erosion from wave
energy during ice-free periods and ice scour during winter. Altering natural water
fluctuations in lakes affects the establishment of wetland plant communities and
nesting and rearing habitat for fish, mammals and water birds. Amphibian and
reptiles are also affected by loss of habitat from erosion and construction of
seawalls. Water control dams affect seasonal fish movements in the system and
stream flows below the structure. We generally recommend against manipulation
of lake levels and promote removal of control dams ... (9/21/10 Letter, Ex. 13.)
The DNR offered that removing the dam would "significantly reduce shoreline erosion,"
and opined that "boat mooring and docking should not be affected with the exception that a
wider beach area will be present." (Ex~ 13.)
Yet, by 2010, there had also been discussion that lake levels were too low. To facilitate
the process of sorting out the effect of the LLCS, the County Board commissioned a report from
the Spicer Group in 2010 (the "Spicer Report''). The Spicer Report acknowledge that "the Board
of Commissioners has received complaints of the lake level being too low. At other times,
complaints have been received that the lake level is too high." (Ex. 6, p. 5.) The Spicer Report's
findings were summarized, in part, as follows:
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Prior to 2007, the LCS on Higgins Lake did not have a center low-flow channel
allowing constant flow to the Cut River and therefore water exited the lake by
either evaporation, wave loss over the LCS, or operation of the LCS. By cutting a
hole in the center of the structure, the amount of water leaving the LCS during
summer months was calculated to increase by roughly 30 percent over the losses
due to evaporation and wave action alone. This finding was corroborated through
comparison of lake level trends before and after the lake level control structure
was modified. Average lake levels in Higgins Lake have decreased by an average
of about 0.20 feet in the past three years. (Ex. 6, p. 11.)
The Spicer Report made two key recommendations that are echoed in Petitioners' Motion.
The first was that "additional water must be retained in the months of May and June . . . to
maintain an average level near the summer legal level, approximately 0.2 feet of water above the
legal lake level should be achieved in June." (Ex. 6, p. 15). This is commonly referred to as water
"banking." Second, it recommended that a flow restriction device should be fabricated and
installed to restrain the unobstructed flow through the low-flow channel. (Ex. 6, p. 15.)
The Spicer Report is not the only evaluation of the LLCS's effects. A comprehensive
"Ecohydrologic Evaluation of Removing the Higgins Lake-Level Control Structure" was conducted
in the mid-2010s through a collaboration of Michigan State University, the University of Michigan,
the Muskegon River Water Shed Assembly, Huron Pines, the Higgins Lake Foundation, the HLPOA,
and Fisheries Division. This Evaluation was summarized by the DNR in 2017. (3/8/17 DNR Notes,

Ex. 14.) The Evaluation's conclusions included "that lake level management does not have
significant effects on fishery habitat in Higgins Lake but does have significant effects on shoreline
erosion. Lake-level manipulations have significant effects on fisheries habitat in the Cut River."
(Ex. 14.) The study noted the inadequacy of the low-flow channel for the ecosystem, stating,
"the low-flow opening is not large enough to consistently provide even a 33 cfs flow rate into the
Cut River, as compared to the 50 cfs ''target flow rate to protect Cut River fisheries," and the 100150 cfs rate "necessary to provide optimal habitat for fish in the Cut River." (Ex. 14.)
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The Evaluation also hinted at the abnormality of the "normal" lake level by addressing the
sustainability of target lake levels under various conditions:
The probability of achieving the established summer lake level (1154.11 feet) is
15% under current operation and 0% for unmanaged dam scenarios. The
probability of achieving an established summer lake level 100% of the time under
current operation would occur at 1153.28 feet, and at lower levels (1152.92) for
the unmanaged dam scenarios. (Ex. 14, p. 2.)
In addition, the report acknowledged that climate warming, evaporation rates, and
groundwater inputs are issues that need to be addressed. (Ex. 14, p. 2).
This public debate continues to this day, playing out in the press, at County Board
meetings, and on social media. Mr. Ostergren, has been a vocal critic of the County through the
years. His comments in public, and in the materials submitted with the instant Motion, reflect his
belief that "the main problem with failing to maintain the legal levels is the Lake Level Control
Structure or Dam that was modified back in 2007." (Motion Ex. I,.Ex. 15 p. 1.) He believes the
County Board should implement the Spicer Report's recommendation. (Ex. 15; Ex. 16.) He does
not meaningfully address opposing viewpoints regarding how high· water levels cause property
damage, or how raising Higgins Lake affects the Cut River and aquatic species. In addition, Mr.
Ostergren does not mask his animus toward Commissioner Melvin, as he has accused him of
being a "low water" person, and invoked a Mark Twain quote not-so-subtly likening Melvin to a
dirty diaper when endorsing his last election opponent. (Editorial, Ex. 16.)
The ongoing divide on this issue is apparent from the fact that the HLPOA recently
considered three motions at its April 2019 meeting that would have supported recommendations
that these Petitioners advocate, and would have provided financial support for this action. All
three of those motions failed for lack of support. (HLPOA Minutes, Ex. 17.) Just as the Spicer
Report observed in 2010, community opinion remains sharply divided.
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Petitioners' Motion for Order to Show Cause
Having failed at achieving their agenda through the legislative or electoral processes,
Petitioners now seek, through a single motion and hearing, to throw County officials in jail and
obtain a monetary judgment for unspecified damages related to an unspecified recreational harm.
Rather than file an original action (as occurred in 2009 when lake levels were reviewed under the
Court's continuing jurisdiction), Petitioners have taken the extraordinary measure of filing an

ex

parte motion in a 38-year case to have the County immediately held in contempt. The Petitioners
claim to be "interested persons" authorized to invoke this Court's jurisdiction under the Lake Level
Statute, but, consistent with the overall tenor of the motion, the Motion contains a paucity of ·
details to properly assess this claim, especially with respect to the skeletal non-profit organization
organized, interestingly, on April Fools' Day. (CLLL Paperwork, Ex.18.)

The Higgins Lake Level Today
Contempt is nothing to fool around with. As will be fully discussed in the argument section
of the brief, if this Court holds the Show cause hearing, the on/yquestion before this Court is
whether it is necessary to enter a contempt order to coerce the County to comply with the 1982
Order, today. As we are at the start of the summer season, the question is whether the County
has followed the 1982 Order's directive that Higgins Lake be brought up to its normal level. The
one thing that the County and Petitioners appear to agree on is that Higgins Lake has been
brought to the summer level. A chart retrieved from the HLPOA website derived from USGS data
(the same source as other charts attached to Petitioners' brief) shows that the level steadily began
rising in early April, and has achieved or even slightly exceeded the legal level. (Ex. 3.) Mr.
Ostergren's affidavit confirms this, as he alleges that, as of May 20, Higgins Lake was above the
legal level. (Ex. 1 ,is.) Mr. Ostergren even alleges (correctly) that the County opened one gate
to allow some flow into the Cut River so as to level Higgins Lake off to the legal level. (Ex. 1 ,is.)
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.,. In other words, the County has done precisely what the 1982 Order requires. (Ex. 1 ,is.)
Petitioners also admit that the County complies with winter levels. (Motion ,i9.)

The Show cause Order and the County's Motion
This Court entered its Order to County of Roscommon and/or its Delegated Authority to
Show Cause on May 28, 2019. (Ex. 2.) The County now moves to strike Mr. Ostergren's affidavit
and asks this Court to set aside its Order to Show cause, as the affidavit is inadequate to initiate
this proceeding and vest this Court with personal jurisdiction over the County, and contempt is
otherwise neither warranted nor the proper vehicle for the relief Petitioners seek.

ARGUMENT1

I.

This Court lacks jurisdiction over this matter, as the sole affidavit offered in
support of the Motion and contempt hearing is deficient.
For a contempt allegedly committed outside of the Court's view, an order to show cause

may only be issued "on a proper showing on ex parte motion supported by affidavits." MCR
3.606(A). "If an inadequate affidavit is the predicate which underlies the contempt

proceeding ... the court lacks jurisdiction over the person of the alleged contemnor."

Id, at 159, citing State ex. rel. Calahan v. Powers, 97 Mich App 166, 168 (1980), emphasis added.
Affidavits must comply with MCR 2.119, be "made on personal knowledge," "state with
specifically admissible facts establishing the grounds stated in the motion, and show affirmatively
that the affiant, if sworn as a witness, can testify about the stated in the affidavit." Id; MCR
2.119. For an affidavit to support a contempt proceeding, there mustexist"a sufficient foundation

1 Relevant standards for each of the County's arguments are integrated within each argument section. The
County believes that the affidavit can be stricken and the Order to Show cause set aside under MCR
2.116(B), MCR 2.612(C)(1), and MCR 3.606(A) based on the defective affidavit, and the inequity of
requiring the County to respond to the Order to Show cause under the circumstances described in this
Motion and Brief. But, if this Court treats this motion as one for reconsideration of the Order to Show Cause,
then the applicable standard allows for reconsideration upon a showing of palpable error by which the court
and the parties have been misled and show that a different disposition of the motion must result from
correction of the error, though this should not be construed to restrict the Court's discretion where
reconsideration would otherwise be warranted. MCR 2.119(F)(3).
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of competent evidence, and legitimate inferences therefrom." In re Contempt of Steingold, 244
Mich App 153, 159 (2000). While a court may make "reasonable inferences drawn from the facts
stated," (Id, at 158), when inferences are too tenuous to be plausible, and "pleaded facts 'do
not permit the court to infer more than the mere possibility of misconduct," a pleading fails to
state a claim for relief. State ex rel Gurganus v. CVS caremark Corp, 496 Mich 45, 64 n. 41,
citing Ashcroft v. Iqbai 556 U.S. 662, 679 (2009).
In this case, only Mr. Ostergren's affidavit is offered. Of its six paragraphs, only Paragraphs
2-5 attempt to allege a factual basis for the ex parte order and contempt hearing. Three of those
paragraphs do not state "facts" for which Mr. Ostergren has personal knowledge, and even if the
fourth does, it weighs in favor of finding that the County is abiding by the 1982 Order.
Paragraph 2 states that "it is commonly known and understood" that the County has failed
to keep Higgins Lake at its "legally mandated minimal level." This is not a factual assertion, but
an undocumented conclusory opinion of his interpretation of the community's belief. In addition,
the assertion that the County has failed to keep Higgins Lake at its minimal level is directly
contradicted by the Motion's concession that "the County of Roscommon has been generally
compliant with lower winter levels for many years." (Motion, ,i9.) Per the 1982 Order, the winter
level is expressed as a level "not less than" the prescribed amount, thus clearly making it the
minimum level of Higgins Lake. (Ex. 5.)

Paragraph 3 refers to "data compiled by the United States Geological Survey and compiled
by our attorney." In other words, it is data with respect to which Mr. Ostergren has no personal
knowledge about how it was generated, stored, organized, or compiled. Paragraph 3 is hearsay.
Paragraph 4 merely makes observations about public comment. Presumably, Mr.
Ostergren does have personal knowledge of the fact that he and others have publicly expressed
their opinions about the County, but this does not transform their opinions into factual evidence
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of contempt. A better reasonable inference from Mr. Ostergren's allegation that his arguments
have been "ignored" by the Board is that he is wrong, and the Board knows it.

As discussed, supra, Paragraph 5 actually supports the County by acknowledging that the
County raised Higgins Lake to its summer level and then opening a gate to level it off when that
level was exceeded, from which the reasonable inference is thatthe County is complying with the
1982 Order and protecting riparians from unlawfully high water.
Based on this analysis, the affidavit is not based on Mr. Ostergren's personal knowledge,
does not create a reasonable inference that the County has misbehaved, and is inadequate to
establish this Court's jurisdiction over the County as an alleged contemnor. Accordingly, this Court
should set aside its Order to Show cause and dismiss this proceeding.

II.

Ostergren is not an "Interested· Person" under the NREPA Inland Lake Level
provisions, and has no other claim to standing.
The Motion is similarly guilty of making a conclusory legal assertion that the Petitioners

are "interested persons as that term is defined by [the Lake Level] statute," without providing
any facts other than the movants' addresses and the nonprofit organization's alleged purpose.
(Motion, ,i6.) Given that this Motion has been brought out of the blue under the cover of a 38year-old lawsuit to which we cannot be certain any of these people were even originally parties,
the County is prejudiced in not being able to interrogate each movant's standing through a normal
litigation process. Having said that, as Mr. Ostergren is the only Petitioner to offer an affidavit,
his standing is especially worthy of examination to the extent that it is possible.
To have standing, a plaintiff must demonstrate "a special injury or right, or substantial
interest that will be detrimentally affected in a manner different from the citizenry at large or if
the statutory scheme implies that the Legislature intended to confer standing on the litigant."
Lansing Schools Educ Assn v. Lansing Bd of Educ, 487 Mich 349, 372 (2010).

As defined by the Lake Level Statute, an "interested person" is:
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...the department and a person who has a record interest in the title to, right of
ingress to, or reversionary right to land that would be affected by a permanent
change in the natural or normal level of an inland lake. MCL 324.30701(9).
With its emphasis on having a "record interest," the definition of "interested person"
parallels that of a riparian. Riparian land is defined as "a parcel of land which includes therein a
part of or is bounded by a natural water course." Little

v. Kin, 249 Mich App 502, 508 (2002); see

also Thompson v. Enz, 379 Mich. 667, 677, 154 N.W.2d 473 (1967). Persons who own riparian
land "enjoy certain exclusive rights." Thies v. Howland, 423 Mich. at 288. A party is not a riparian
owner if he or she does not own land adjacent to the body of water. Little v. Kin, 249 Mich App,
at 508. A nonriparian lot owner does not hold the same rights as those who own the land around
the water. Id Furthermore, a landowner's riparian rights may not be transferred to another
individual. Thomas

v. Enz,

379 Mich, at 685.

Even if a person is an "interested person," that "interested person" must still demonstrate
a "legally protected interested that is in jeopardy of being adversely affected." Wortelboer

v.

Benzie County, 212 Mich App 208, 214 (1995) (finding that riparians were "interested persons,"
but that this was not enough, as the "interested person" must show a sufficient personal
stake/injury in the case.) Indeed, the person must have a substantial interest in the enforcement
of a statute "that will be detrimentally affected in a manner different from the citizenry at large if
the statute is not enforced." Lansing Schools, supra, at 373.
Mr. Ostergren cannot even satisfy the "interested person" standard, let alone the personal
stake requirement. Mr. Ostergren's stated property address, 2779 West Higgins Lake Drive,
Roscommon, MI 48640 is not even on Higgins Lake. (Image, Ex. 19.) The County is not aware
that he has a record interest in waterfront land or a dock. Thus, he is not a riparian. Yet, even if
Mr. Ostergren were to persuade the Court that being a riparian is not a prerequisite for being an
"interested person," he still cannot show a sufficient stake in the enforcement of the statutethat
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is different from the public at large. Mr. Ostergren states no facts explaining what his injury is.
The only harm even hinted at in the Motion on behalf of all the movants is an unspecified
recreational harm. Motion ,i,i 10 and 12 are especially revealing on this point, noting that
Petitioners' counsel compiled data for "that period from Memorial Day to Labor Day when many

residents recreationally use Higgins Lake," (Motion ,i10, emphasis added), and that the
Lake is allegedly below legal levels "during the desirable and important recreation times of
Michigan's summertime" (Motion, ,J12). Motion ,i10 effectively concedes that Petitioners are
experiencing Higgins Lake in the same manner as the general citizenry, and have no unique
substantial personal interest in this matter. Accordingly, neither Mr. Ostergren nor the other
individual Petitioners have standing. By extension, the nonprofit that we know little about should
also be found to lack standing. Trout Unlimited Muskegon White River Chapter v. White Cloud,
195 Mich App 343, 348 (1992). Accordingly, Mr. Ostergren's affidavit should be stricken, the
Motion is not adequately supported,. this Court lacks jurisdiction over the contempt proceeding,
and the Order to Show Cause must be set aside.

III.

A contempt order is not appropriate, asthe County is in compliance, and cannot
immediately perform any act sought by Petitioners.
Even if this Court were to determine that it has jurisdiction over this matter, a civil

contempt order is not necessary or appropriate. "The purpose of civil contempt is to enforce
compliance with an order, rather than to punish for disobedience.... to coerce [the contemnor]
to do what he is able to do but refuses to do. . . in other words, the contemnor carries the keys
to his prison in his own pocket." In re Moroun, 295 Mich App 312, 334 (2012), internal citations
omitted. Accordingly, a civil contempt order must provide an opportunity to "immediate/yavoid
the sentence, or purge the contempt, by complying with the terms of the original order." Id, at
335, emphasis added, internal citations omitted. An order must "identify the act or duty that must
be performed" before the contempt order can be terminated. Id, at 340. MCL 600.1715(2).
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..,For example, where a contemnor had the present ability to commence construction of a
project, but not the present ability to finish construction, a contempt order contingent on a
condition of finishing construction could not stand. Id, at 334-335. Likewise, where a court held
a developer in contempt and ordered a financial sanction in lieu of imprisonment for failing to
specifically perform construction ofa mixed-used development, the contempt order was improper
since the contemnor was dependent on banks to finance the development. City of Dearborn v.

Burton-Katzman Development Company, Inc., unpublished opinion per curiam of the Court of
Appeals issued 12/18/14 (Docket No. 309758), at 5. (Ex. 20.)

A.

No coercion is needed, as the County is in compliance.

The County is in compliance with the 1982 Order, as Higgins Lake has been brought up
to its normal seasonal level. (Ex. 3.) Mr. Ostergren concedes that the normal level was exceeded
by May 20. (Ex. 1 ,is.) He even concedes that the County opened a dam gate upon the level
being exceed, exactly as the County must do to comply with the 1982 Order. (Ex. 1 ,is.)
To the extent that Petitioners seek contempt on any other basis, they overstate the scope
of both the 1982 Order and the remedy of contempt. All the 1982 Order requires is that the
County provide for and maintain the legal level. It does not require a specific means of maintaining
that level. While Petitioners may fear that the lake level may drop later in the summer based on
natural conditions beyond the County's control, contempt seeks to address present or stilloccurring uncorrected past violations within the alleged contemnor's immediate control not
conditions brought upon by past years' droughts that are now moot, nor concerns about
hypothetical future drought conditions. The Order to Show Cause should be set aside.

B.

Ordering the County to be in contempt conditioned on installing a
restrictor plate in the LLCLS is not a proper remedy.

Petitioners' effort to force the County to implement the Spicer Report's recommendation
of restricting the low-flow channel in the LLCS appears to ask this Court to enter a contempt order
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conditional on installing a restrictor plate in the LLCS.

As explained above, MCL 324.30112

provides that any person who violates NREPA Part 301, or any permit issued thereunder, is guilty
of a misdemeanor. As the 2007 permit for the LLCS is issued pursuant to Part 301 and requires
the low-flow channel, Petitioners ask this Court to order the County to commit a misdemeanor.
Nor could Petitioners obtain an order conditioned on the County obtaining a permit for the
restrictor plate because the County, alone, does not have the present ability to make that happen.
Such an act would be dependent on the decisions of the DEQ, and then the contractors hired to
construct the project. The 1982 Order is not directed to State of Michigan. Any contempt order
conditioned on obtaining a dam modification permit would be outside the principled range of
outcomes like the conditions invalidated in In Re Maroun and Dearborn v. Burton-Katzman.

C.

"Banking" water would violate the 1982 Court Order

Petitioners allege that the County is not banking water in the spring to save in the event
of a dry summer. (Motion, ,i20.) However, the Court order solely establishes a "normal level." In
the absence of a Court-authorized deviation from that normal level, asking the County to bank
water asks the County to intentionally violate the 1982 Order and expose itself to liability from
those who are threatened by high water, just as the County was in 2008 and 2009 by the HPLOA.
(Ex. 11, 12.) If Petitioners believe that some deviation from the normal level "is necessary to
accomplish the purposes of this part" (MCL 324.30707), then. Petitioners' remedy is to take the
proper steps to invoke this court's jurisdiction for a review of the lake levels to support and
establish such a deviation, notto ask for contempt. The Show Cause order should be set aside.

IV.

Petitioners' request for non-monetary relief is in the nature of mandamus, and
improperly asks the Court to order the County to take discretionary action.
Petitioner's desire to have the Court order the County to implement the Spicer Report's

recommendations is not only improper under contempt standards, but also under the wellestablished principle "that circuit courts may not direct the manner in which an agency exercises
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its discretion." Vanzandt v. State Employees Retirement System, 266 Mich App 579,585 (2005).
While MCL 324.30708(1) provides that a county "shall provide for and maintain [the courtordered] normal level," the means of providing for and maintaining the level are within the
County's discretion. For example, the portion of the statute relating to dams provides, in part,
A county mayacquire ... an existing dam that may affect the normal level of the
inland lake, sites for dames, or rights to land needed or convenient in order to
implement this part. A county may enter into a contract . . . A county may
construct and maintain a dam that is determined by the delegated authority
to be necessary for the purpose of maintaining the normal level. MCL
324.30708(2), emphasis added.
Thus, the County's choice as to how to pursue its obligations is within the County's
discretion, the exercise of which cannot be shaped by Court order. As the relief requested by
Petitioners is not available through contempt, the Order to Show cause should be set aside, or
the proceeding otherwise dismissed.

V.

Petitioners' request for monetary damages is ·in the nature of a private cause
of action for a tort, which· is not available under NREPA, and for which the
County is immune from liability.
Petitioners seek costs and indemnification damages under MCL 600.1721, which provides

that if the alleged contemptuous misconduct "has caused an actual loss or injury to any person
the court shall order the defendant to pay such person a sufficient sum to indemnify him." It is
immediately notable that, despite moving for a contempt order that includes damages, the motion
is devoid of any factual support showing how any Petitioner has allegedly experienced "actual
loss or injury" supporting a damages award. Thus, Petitioners' claim fails on the merits.
Even if Petitioners pied an actual injury, the Michigan Supreme Court has held that a
request for non-contractual damages under MCL 600.1721 "seeks to impose 'tort liability," and
"that courts are prohibited from exercising their contempt powers by punishing a

governmental agency's contemptuous conduct through an award of indemnification
damages under MCL 600.1721." In re Bradley Estate, 494 Mich 367, 393-394 (2013),
17

emphasis added. In this case, no contractual obligation is alleged or implicated.

Rather,

Petitioners allege an undefined harm to some recreational interest, and thus is in the nature of a
tort claim. Even before getting to the immunity issue, Petitioners' claim fails because NREPA
"does not create or protect individual rights regarding inland lake levels or create a civil cause of
action for the benefit of individuals how are not satisfied with the county's exercise of authority."
Wortelboer

v. Benzie County, 212 Mich App 208, 214 (1995), citing In re Van Ettan Lake., 149

Mich App 517, 525-526 (1986). Beyond this,, Plaintiffs have not and cannot plead in avoidance
of the County's immunity. 2 The Court is without authority to enter a contempt order awarding
Petitioners indemnification damages, and the Order to Show Cause should be set aside.

VI.

Holding the County in contempt and ordering action proposed by Plaintiffs
would establish a new lake level without proper procedure.
While Petitioners have asked for this Court to "enforce" the existing lake level, their

incorporation of the Spicer Report's recommendation of "banking" water in the spring suggests
that they really want to establish a new higher lake level, or at least have this Court exercise its
continuing jurisdiction to "provide for departure from the normal level as necessary to accomplish
the purposes of this part." MCL 3245.30707.
A few cases illustrate the impropriety of Petitioners' method and requested relief. In Anson
et al.

v. Barry, 210 Mich App 322 (1995) property owners invoked the statutorily provided

continuing jurisdiction of the circuit court over a previously entered court order establishing a
legal level for Pine Lake. The lawsuit was brought as a mandamus action asking the court to
enforce the prior order and force the County to act to lower Pine Lake down to its legally
established level. The County admitted that the lake level exceeded the level established by the

It is Petitioners' burden to plead facts in avoidance of governmental immunity. The facts must
"demonstrate that the alleged tort occurred during the exercise or discharge of a nongovernmental or
proprietary function." Mack v. City of Detroit, 467 Mich 186, 204 (2002).
2
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court, but argued that the order only pertained to levels resulting from the use of wells, and not
any excess caused by the lake seeking its natural level.

While the trial court dismissed the

Complaint on the basis that the judgment was too old to be enforced, the Court of Appeals
remanded the case to the trial court for factual findings. In essence, the Court of Appeals viewed
the trial court's action as effectively establishing a new normal lake level without factual findings,
and without statutory authority. Notably, however, while the property owners' action was an
action asking not to deviate from the previously established order, the Court of Appeals left open
the possibility that the lake level could be changed - even to the County's advantage - upon
proper factfinding. Accordingly, the Court of Appeals determined that "a question of fact exists
regarding whether the normal level of Pine Lake as established in the 1969 judgment remains
beneficial to the public. To resolve that issue, we remand the matter to the trial court for a
hearing to determine whether a departure from the established normal level is necessary." Anson
v. Barry County, 210 Mich App at 326-327.

Another instructive case is In re Waters East Lake/ unpublished opinion per curiam of the
Court of Appeals issued 6/11/2013 (Docket No. 308021) (Ex. 21.) In that case, the Mackinac
County Board of Commissioners initiated an action asking the court to rescind the prior-ordered
level of West Lake on the basis that raising the lake to the court-ordered level would be cost
prohibitive, and many property owners had voiced their opposition to maintaining the courtordered level. The Court of Appeals noted, "a trial court can vacate a judgment if its prospective
application is no longer equitable. MCR 2.612(C)(l)(e). Therefore, at issue is not whether there
was sufficient evidence to set a normal lake level, but whether there was sufficient evidence for
the trial court to conclude that the order entering the normal lake level was no longer equitable."
In re Waters East Lake, at 4 (emphasis added).
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Since a contempt order forcing the County to adhere to a deviation from the normal level
would effectively establish a new level (or deviation from the normal level) in violation of proper
procedure, and would otherwise deprive the County of its ability to challenge whether
enforcement of the 1982 Order remains equitable today (which is plausible since the level has
not beeri reviewed in light of the 2007 LLCS modifications, subsequent ecohydrological
evaluations, and 37 years of climate change), such relief is not available to Petitioners through
this Motion and contempt proceeding. Under these circumstances, requiring the County to submit
to a show cause hearing for contempt is itself inequitable. The Show Cause Order should be set
aside, and Petitioners should be denied the relief that they seek.

CONCLUSION
For these reasons, Respondent, ROSCOMMON COUNTY, respectfully .requests that this
Honorable Court strike the Affidavit of Eric Ostergren, set aside its Order to Show Cause, dismiss
the contempt proceeding, and/or deny Petitioners' request for relief. Respondent further requests
~hat this Court award Respondent costs and attorney fees so wrongfully incurred for having to
defend against this motion, and grant any other relief deemed appropriate.

SKI (P72207)
Attorney for Respondent Roscommon County
27555 Executive Drive, Suite 250
Farmington Hills, MI· 48331-3550
(248) 489-4100
mzalewski@rsjalaw.com
Dated: June 3, 2019
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STATE OF MICHIGAN
IN THE CIRCUIT COURT FOR THE COUNTY OF ROSCOMMON
Case No.: 81-3003-CF

IN THE MATTER OF:
THE WATER LEVELS OF

HOUGHTON LAKE, HIGGINS LAKE, AND

LAKE ST. HELEN

---------------I
DECLARATION/AFFIDAVIT OF ERIC OSTERGREN
State of Michigan
County of Midland

}

) ss.

Eric Ostergren, being duly sworn, states:
1. My name is Eric Ostergren and I made this declaration/affidavit in support of the
request for issuance of a show cause order against the County of Roscommon,
together with its delegated authority, for failing to comply with this Court's February
24, 1982 order directing the minimum lake levels on Higgins Lake within
Roscommon County.
2. It is commonly known and understood that the County of Roscommon, together
with its delegated authority, have failed to keep the level of Higgins Lake at its
legally mandated minimal level as dictated by this Court's February 24, 1982.
3. Attached to the motion is data compiled by the United States Geological Survey
and compiled by our attorney which verifies that the County of Roscommon,
together with its delegated authority, routinely fail to meet the minimum lake Jefe't..
as required by this Court's February 24, 1982 order.
'-<N~
4. County officials have been repeated told by members of the community, including
myself, that it and/or its delegated authority has and have. failed to comply with this
Court's February 24, 1982 order directing minimum lake levels on Higgins Lake,
and those statements are ignored.
5. On or about May 20, 2019, the County of Roscommon and/or its delegated
authority dropped Gate #3 on the Cut River Lake Level Control Structure {LLCS}
to allow further draining of water from Higgins Lake even though the lake level of
Higgins Lake is only .36 inches over the legal level (just barely over a quarter inch).
6. This affidavit is not meant to be complete recitation of all known facts but to confirm
those facts needed to support issuance of a show cause order.
If sworn, I could testify competently to the facts contained within this affidavit based upon
my personal knowledge.

1

..,

~e~~

Ericef9ren,Affiant

Date

,,Y ~

Signed and sworn to before me, this -3:J_ day of
Notary's Signature:
Notary's Name:

,t-::;., /,

J:;;'.;-,. l €-

• 2019 by Eric Ostergren.

yo~
cJ, 2.£> ~

Notary public, _ _e{_~/_O_L-A_\J~~-----County, State of Michigan
Acting in County of

My commission expires:

Id I DLf½).P»
Ffr, '.2-'8:

, Michigan

:2,62,..3

KYLE'(OROY
Notary Public • Slate ol Michigan
County or Midland
M\' romm1ss1on Expires Feb 8, 2023
·•. :11•,1 ,,. lne County of
I
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STATE OF MICHIGAN
IN THE CIRCUIT COURT FOR THE COUNTY OF ROSCOMMON
Case No.: 81-3003-CF

IN THE MATTER OF:
THE WATER LEVELS OF
HOUGHTON LAKE, HIGGINS LAKE, AND
LAKE ST. HELEN

- - - - - - - - - - - - - - -I
AT A SESSION OF THE ABOVE-COURT
HELD IN THE COURTHOUSE OF THE ASSIGNED JURIST
PRESENT: Hon. Robert W. Bennett

, Circuit Court Judge

EX PARTE ORDER TO COUNTY OF ROSCOMMON
.AND/OR ITS DELEGATED AUTHORITY TO SHOW CAUSE
Upon the filing of the ex parte motion filed by counsel for and on behalf of certain
property owners adjacent to and near to Higgins Lake for entry of an order to show cause
pursuant to MCR 3;606(A)(1 ), said motion is hereby GRANTEa

TO:

COUNTY OF ROSCOMMON
AND/OR ITS DELEGATED AUTHORITY PURSUANT TO PART 307

Upon. the filing of the ex parte motion filed for entry of an order to show cause
pursuant to MCR 3.606(A)(1 ), you, COUNTY OF ROSCOMMON AND/OR ITS
DELEGATED AUTHORITY, are hereby ordered and. directed to appear at the abovereferenced court whose address is:

and show cause why the Court should not hold you in contempt of court, grant the relief
requested with the above-referenced motion, and/or grant any other relief as the Court
deems equitable and just.

Jif:e

This Order and the ex
motion shall be served upon Clerk of the COUNTY OF
ROSCOMMON at least
days before the above-listed hearing date. A proof of service
shall be filed with the Court.

Date:

-2/-ee/ l Cf
Hon. Robert W. Bennett P44262
1

·.

ENGINEERS • SURVEYORS • PLANNERS

H"

Control Structure
Engineering Report
State Identification No.: 2011
NW Quarter of Section 34, T24N, R03W
Gerrish Township, Roscommon County, Michigan
Located on the Cut River
Per Part 307, Act 451 of 1994

Prepared for:
Roscommon County Board of Commissioners
500 Lake St
Roscommon, MI 48653
Prepared By:
Spicer Group, Inc.
230 S. Washington
Saginaw, Michigan 48607-1286
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I. SUMMARY

The Roscommon County Board of Commissioners has commissioned Spicer Group to complete an
engineering analysis of the Higgins Lake Level Control Structure (LCS). Spicer Group has prepared this
report to summarize the conclusions and recommendations of the engineering analysis. This report
should be adopted as a guideline for the County related to needed improve~nts, maintenance and
operational changes for the Higgins Lake LCS.

The scope of services, as requested by the County, that were completed by Spicer Group and summarized
in this report include:
•

Inspection of the existing LCS as it pertains to water control and development of
recommendations to address deficiencies- observed.

•

Calculation of hydraulic capacity of the LCS and development of recommendations that address
deficiencies determined

•

Analyze historical lake level data and, based on the data, develop recommendations regarding
operation of the LCS.

•

Assess impact of wave action at the LCS and estimate water loss due to wave action.

•

Assess impact of flow through the unregulated section of the LCS and estimate water loss
through the section.

•

Assess water loss from the lake due to evaporation.

•

Prepare recommendations related to the operation of the LCS.

•

This study does not include an assessment of the suitability of the court established lake level as it
relates to lake uses and erosion rates along the lake.

SGI# 118475SG2010
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The general conclusion is that the Higgins Lake LCS has adequate hydraulic capacity during large runoff
events. However, discharge from the lake is limited by the capacity of the Cut River. Additionally, this
study has found that the level of Higgins Lake has averaged below the court established legal lake level
during the smmner months in typical years. Factors such as water loss due to evaporation, wave action
and flow through an umegulated low flow channel contribute to the low summer levels. Losses due to
evaporation have been calculated to be the most substantial factor followed by flow through the
unregulated span and then by losses due to wave action.

In 2007, the structure was altered to include two additional tilting weir gates (also referred to as "flop
gates") totaling 33 feet in length and an unregulated low-flow channel measuring roughly 4.75 feet in
width. Through comparison of historical data, the average lake level was found to have been lower in the
period following these alterations than the period prior. This does not appear to be attributable to a
drought as precipitation in the years immediately following the structure's alteration has been well above
average. Therefore, if legal levels are to be maintained annually, water levels must exceed the legal level
in the early summer months to conserve an adequate volume to maintain the legal level through the later
summer months.

The Higgins Lake structure is in need of minor repairs and modifications, but, overall, the LCS is in good
condition. Alterations are needed to improve LCS operation to enable lake levels to be maintained closer
to the legal level. Specifically, a restrictor should be placed in the low flow channel to reduce the amount
of flow to the Cut River in late summer. Also, scour protection should be added to the low flow channel,
improvements should be made to the sheet piling portions and improvements should be made to the stop
logs. Also, the staff gage should be replaced.

SGI# I 18475SG2010
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II. BACKGROUND
This section outlines Spicer Group's understanding of the background and history of the LCS. The

following information is based on records and data that were provided by Roscommon County.

The legal lake level in Higgins Lake was set by an order issued in 1982 by a Roscommon Circuit Court,
in accordance with Part 307 of Public Act 451 of 1994. This order s.et the legal level at 1154.11 feet
above mean sea level for summer and 1153.61 feet for winter _months. In2009, the legal winter level was
temporarily amended (effective through 2013/2014) tobe 1153.36 beginning between September 15 and
November I. These orders did not specify the elevation datum. Therefore, Spicer Group has assumed the
datum to be NOVO '29. This assumption is corroborated by the 1969 and 1995 reports by Ayres, Lewis,
Norris and May Consulting Engineers which refer to the 11 USGS datum II The USGS datum at Higgins
Lake is based on NOVO '29 elevations. Furthermore, it is assumed that the intent of 2009 order was to
lower the lake level relative to the NGVO '29 and conversions to the NAVD '88 .were not completed.

In accordance with Part 307, Roscommon County is responsible for the operation, maintenance and
improvement of the LCS. The purpose of this analysis and report is to provide the County with
conclusions and recommendation consistent with their responsibilities pursuant to Part 307.

The Higgins Lake Level Control Structure (LCS) regulates flow leaving Higgins Lake to the Cut River.
The structure was originally constructed in 1950 however an original engineering plan set of the structure
has not been provided. Significant hydraulic modifications to the structure were made in 2007.
Improvements to the LCS which included the addition of two (2) 17-foot tilting weir gates and the
creation of a 4. 75 foot low-flow channel in the center of the structure. These additions in conjunction
with the existing three stop log bays, sheet pile weir, and tilting weir gate provide a total length of
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approximately 90 feet. An overview drawing of the existing structure is shown in Appendix A and a
photograph of the upstream face of the structure is shown in the Inspection section (see Figure 1).

Several previous studies have been done on Higgins Lake including two reports by Ayres, Lewis, Non-is,
and May, Inc. in 1969 and 1995. These studies assess the hydraulics of the LCS and the capacity of the
Cut River. Both studies concluded that under high flow conditions, the capacity of the LCS to dewater
the lake is limited by the capacity of the downstream river. The 1995 report found that flow out of
Higgins Lake is limited by the capacity of the Cut River when flows exceed 110-120 cfs. Therefore,
improvements to the LCS beyond the capacity of the downstream river would not be useful in operating
lake levels. With the improvements made to the structure in 2007, the Higgins Lake LCS is capable of
conveying more flow than the Cut River can accept. This finding is corroborated by testimony from
property owners that during large storm, there is no visible head loss across the structure. Therefore,
under these conditions, the Cut River capacity limits die flow .from Higgins Lake.

Recently, the Board of Commissioners has received complaints of the lake level being too low. At other
times, complaints have been received that the lake level is too high. A committee regarding Higgins Lake
was formed. The committee includes participation from the Board of Commissioners. Based on input
from the committee and the public, the Board of Commissioners directed to have this evaluation of the
Higgins Lake LCS completed.

III. INSPECTION
A surface visual inspection of the Higgins Lake LCS was performed by Spicer Group on July 26, 2010.
This inspection focused primarily on those aspects of the structure affecting its capacity and hydraulics
and secondarily on structural components of the LCS. The following sections detail the findings of this
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inspection. For reference, a drawing of the existing LCS is in Appendix A. Specific features of the
structure are labeled below in Figure 1. Additional pictures of individual components of the LCS are
included in Appendix B.

Figure 1: Structural features of the Higgins Lake LCS from the upstream face.

A. Top Deck and Railing
The top deck and railing were found to be in generally good condition with some rust. There is
presently no step at the south end of the structure from which to step onto the top deck The
addition of a step here would make access easier.

B. Center Piers
Concrete comprising the center piers appears to be in good condition with only minor areas of
spalling.
C. Sheet Piling Walls

The sheet piling cap at north end of structure is in poor condition and uneven. Improvements
should be made to this portion of the structure and the cap elevation should be raised slightly.
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D. Gates and Operational Featllres
Gates and gate hoists appear to be in good working order. The stop logs in the three
southernmost bays are in poor condition and allow some water to flow between them.
Improvements to the stop logs should be made. Also, the staff gage is. worn and hard to read. A
new staff gage should be installed.

E. Apron Co11crete
The apron concrete is in generally good condition. However, no apron exists below the
unregulated low flow channel. Scour has begun to occur in this concentrated flow area. The
concrete apron should be extended across the open span to resist further erosion.

IV. LAKE LEVEL
In 1982, a court order established the legal level of Higgins Lake at 1154.11 feet for summer months and
1153.61 feet between November l and April 15, or ice-out, whichever occurs first. This order was
amended in November of2009 (effective until 2013/2014) to establish the legal winter level at 1153.36
feet with lowering of the lake level beginning each year between September 15 and November I. Lake
level data were obtained from USGS gage #4428050844 l 100 l. For a period of record from 1986 to
2009, the lake level has averaged 0.1 feet above the legal level to 0.3 feet below the legal level during
summer months and 0.15 to 0.4 feet above the legal level during winter months relative to the legal level
effective prior to 2009. This comparison is shown below in Figure 2. Note that the legal winter level was
amended in 2009 and therefore, the winter lake level trends shown in Figure 2 do not reflect operating
procedures currently employed at the Higgins Lake LCS. However, the trends for summer months should
be indicative of current procedures as the summer level has not been altered.
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Average monthly precipitation data shown in the below graph was collected by the Michigan State
University Climatologist's Office using gages located near Houghton and Higgins Lakes for the years of
1971 through 2000 and 1951 through 1978 respectively.

Note that Figure 2 shows the average monthly lake level for the period prior to 2007 and the average level
after 2007. As stated in the Hydraulics section, the LCS was modified in 2007 and a low-flow channel
was added. It appears from Figure 2 that the average lake level has decreased by 0.1 to 0.4 feet relative
with the periods prior to the modification.
Higgins Lake
Average Monthly Data from 1986 - 2009
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Figure 2: USGS gage data for Higgins Lake related to precipitation and evaporation.
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The following sections outline various sources of water loss from Higgins Lake that impact summer water
levels.

A. Evaporation
The Michigan State University "Enviro-weather" website provided potential evapo-transpiration
(PET) rates for July and August of2010. The weather station used to obtain these data is located
in Arlene, approximately 20-25 miles west of Higgins Lake. Rates of PET were typically
between 0.1 and 0.3 inches per day. However, these data included transpiration, which does not
occur on open water bodies.

To assess evaporation alone, pan evaporation measurements were used. Monthly averages for
pan evaporation were taken from the NOAA Nation Climatic Data Center (NCDC) at Lake City
for the years 1967-2008. This site is also approximately 20-25 miles west of Higgins Lake. To
convert these pan evaporation rates to lake evaporation rates, pan rates were multiplied by 0.7 as
suggested by the "General Guidelines for Calculating a Water Budget" from the Land and Water
Management Division of the Michigan DNRE (March 2010). This yielded an average summer
evaporation rate of 0.11 inches/day with the highest monthly rate occurring in July (0.15
inches/day). This rate closely matched the summer rate shown in Figure 2 of the aforementioned
DNRE document which was 0.11 inches/day (20 inches total evaporation for May-October). The
DNRE report is included in Appendix D along with evaporation rates calculated from NCDC data
in Appendix E. Monthly evaporation rates are shown on Figure 2 as a hyetograph along the top
horizontal axis.

B. Precipitation
Precipitation data were collected from the Michigan State University Climatology website. These
data were broken down on a monthly basis for gauging stations at both Higgins Lake and
SOI# l 18475SG2010
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Houghton Lake as shown in Figure 2. When compared to lake levels in Higgins Lake, months of
historically high precipitation have allowed lake levels to rise during summer months.

Data were also collected from the NOAA NCDC on Houghton Lake and at the Roscommon
Airport. Though these gages were not specifically on Higgins Lake, they provided a detailed
view of changes in precipitation over various time periods. Of particular interest was that in the
period of2007-2010, average rainfall has been over two inches higher than the average of prior
years. This appears to indicate that a lack of rainfall has not contributed to lower lake levels
observed for the period after the LCS was modified in 2007.

C. Wave Losses

An estimate was created for wave action occurring over the Higgins Lake LCS. This analysis
used field observations gathered on 8/31/2010 to estimate wave velocity and frequency. Based
on these observations, a design wave speed of 5.0 feet/second was assumed with a frequency of

LO waves/second. To obtain an estimate of water loss from wave action, it was assumed that the
mean water surface (midpoint of waves) was at the top of the LCS and therefore, the volume of
water contained in each wave above this height left the lake. Table I gives average daily water
loss for waves of varying heights sustained for 24 hour periods. The wave height shown is the
distance from crest to trough of each wave.

Table 1: Water lost due to wave action for waves of varying height. Height is given as the
total height from crest to trough.
·
Height.
(inches)
4
6
9

12
18
24
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24-hr Loss .·
..
· (in/day) ..
0.03
0.05
0.08
0.10
0.16
0.21
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D. Water Loss Tlzrougli Low-Flow C!,a11nel

The low-flow channel cut in the dam is approximately 4. 75 feet wide with a 4-inch rubber
restrictor on one side. From the top of the concrete sill to the top of the pier, the opening is three
feet in height however, the distance from the top of the concrete sill to summer legal lake level it
is only two feet. Assuming Higgins Lake is at its normal summer level and backwater effects
from the Cut River are negligible, it is calculated that 33 cfs flows through the low-flow channel.
This flow rate is equivalent to 0.08 in/day draining from the lake assuming there is no inflow to
the lake. If 1.0 foot of tailwater is assumed, 28 cfs is_ allowed to pass through the low-flow
channel which equates to a loss of0.07 in/day, again assuming no inflow to the lake.

E. S11111ntary ofFindings
Prior to 2007, the LCS on Higgins Lake did not have a center low-flow channel allowing constant
flow to the Cut River and therefore water exited the lake by either evaporation, wave loss over the
LCS, or operation of the LCS. By cutting a hole in the center of the structure, the amount of
water leaving the LCS during sununer months was calculated to increase by roughly 30 percent
over the losses due to evaporation and wave action alone. This finding was corroborated through
comparison of lake level trends before and after the lake level control structure was modified.
Average lake levels in Higgins Lake have decreased by an average of about 0.20 feet in the past
three years. Table 2 shows a summary oflosses from Higgins Lake based on what are thought to
be typical summer conditions.
Table 2: Summar of normal water losses from Hi
Water Loss T e,,,·
Eva oration

Wave Action
Low-Flow Channel

ins Lake.

De th Loss in/da ,,_.

0.10-0.15
0.05
0.07

Note that tbis observed decrease in lake level is based on only three years of available data. Upon
further data collection, these findings can be reassessed. Although, since precipitation has been
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above average for the past three years, it seems unlikely that a lack of precipitation bas lead to
this decrease in water surface.

V. HYDRAULICS
A review and basic assessment of hydraulic calculations for the Higgins Lake LCS was compiled. In
performing this review, the first step was to review recently completed studies. A report by Ayres, Lewis,
Norris and May, Inc. in May 1995 indicated that the LCS capacity was 55 cfs without a rise in the lake
above its legal summer level. The overall capacity of the Cut River was determined to be 110-120 cfs. In
general accordance with the 1995 report, modifications were made to the LCS in 2007. The
modifications included the addition of two tilting weir (flop) gates totaling 33 feet in length and a lowflow channel roughly 4.75 feet in width. This altered the hydraulic characteristics of the structure such
that the hydraulic capacity of the LCS now exceeds the capacity of the Cut River.

A discharge request filed with the Michigan Department of Natural Resources and Environment
(MDNRE) on June 9, 2010, reported a 100-year peak flow at the Higgins Lake LCS of330 cfs. Weir
calculations for flow over the structure indicate that with all stop logs removed, gates down, and flow in
the Cut River one foot above the invert of the low-flow channel (one foot below legal su1mner level), 330
cfs can pass through the structure with Higgins Lake at its summer level using the weir and submerged
weir equations shown in Appendix C. The center span was modeled as a culvert using Culvertmaster
computer software. Despite these calculations, information from the 1995 report coupled with testimony
from local residents, indicates that during high flows, there is no noticeable head loss across the LCS .
Therefore, flow over the Higgins Lake LCS is ultimately controlled by the downstream Cut River and the
LCS provides adequate capacity.

SGI# l 18475SG20l0
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VL RECOMMENDATIONS
Lake level data on Higgins Lake have shown that the lake has historically been maintained below its legal
summer level, notably later in the summer. The following sections outline physical and operational
changes that are recommended to help maintain the lake near its legallevel and to improve the structural
condition of the struchrre.
A. Structural Improvements

The open span in the center of the Higgins Lake LCS creates high velocities which have caused
scour to occur along the downstream toe of the structure therefore, the concrete apron should be
extended across the open span to resist further erosion. Also, the sheet pile weir on the north end
of the structure has deteriorated and should be improved. Such improvements may include the
addition ofriprap reinforcement, new sheet piling, and/or a concrete cap on the existing sheeting.
When performing such improvements, the sheet piling should be set to an elevation roughly 0.2
feet above the legal summer level. This will assist in attempting to conserve water by holding the
elevation at desired times, in excess of the legal level.

Stop logs in the three southernmost bays are in poor condition. However, since the present
structw·e has sufficient capacity to regulate flow using primarily the gates, these logs are seldom
needed for lake level regulation. Therefore, rather than replacing the stop logs with new stop
logs, a fabricated insert with a top elevation slightly above the legal summer level may be used
instead. This would only rarely, if ever, need to be operated.

B. Operational Features
The low-flow channel in the center of the LCS allows constant flow from the structure. Since
levels have historically been lower than the legal level, this flow should be reduced during the
summer months of July, August and into September. It is recommended that a removable insert
SGI# l 18475SG2010
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be fabricated to enable greater retention of water in the lake. An example of such an insert is
shown in Appendix F. If necessary, further control of water leaving the lake could be achieved
by mitigating the effects of wave action. This could be done through the installation of a
concrete, riprap, or steel break wall. However, the option of controlling wave loss would likely
be far more costly than the installation of a restrictor plate and produce less results as more flow
discharges via the center span than via wave action.

Operational features which provide accurate and reliable lake level data can facilitate more
precise control of lake levels. Spicer Group recommends that the existing staff gage be replaced
with one calibrated to the current lake datum Since Higgins Lake has not been shown to be
prone to large, frequent fluctuations in lake level (see Figure 2), the structure does not typically
require that the LCS gates be operated regularly to adjust level. Therefore, a remotely
transmitting lake level sensor would not be cost effective. Furthermore, the wave action near the
Higgins Lake LCS would likely cause any digital sensor to be inaccurate.

C Operation Guidelines
Note that these guidelines will depend largely on the capacity of the Cut River downstream of the
LCS. The 1995 report indicated that the capacity of the Cut River was between 110 and 120 cfs.
This is substantially less than the 330 cfs 100-year peak flow rate identified by the MDNRE.

1. Summer Level (NGVD 1154.11)
As stated previously, the level of Higgins Lake has historically been maintained below
the court established summer level. Therefore, additional water must be retained in the
months of May and June. Recent flow data suggests that roughly 0.4 feet of water is lost
between July and September. Therefore, to maintain an average level near the summer
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legal level, approximately 0.2 feet of water above the legal lake level should be achieved
in June.

Around April 15 or ice-out each year, the LCS should be closed to limit flow from the
lake. Maintain the LCS to limit flow unless levels rise to more than 0.2 feet above the
legal level. If this should occm, operate the LCS to allow the lake to return to a level of
0.2 feet above the legal level.

In the months of July, August, and September, the lake level will naturally decrease.
Therefore, the LCS should remain closed in an effort to maintain the lake near the court
established legal level. Also, the flow restriction device should be installed in the
unregulated section of the LCS. Under the court order effective for winter seasons of
2009/20 IO through 2013/2014, the LCS should be opened beginning between September
15 and November 1 to draw the lake down to its legal winter level. Due to the limitation
of the Cut River to accept flow, it should not be necessary to remove stop logs during this
drawdown period.

2.

Winter Level (NGVD 1153.36 through winter 2013/2014)

Maintain the LCS in its open position during the winter months. In the event that the lake
level drops more than 0.2 feet below the legal level, operate the LCS. On April 15 or iceout, the LCS gate should be incrementally raised.
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